Failure to adequately enforce
existing drilling rules is harming
New Mexico’s public health,
safety, and environment
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New Mexico's
Inadequate
Enforcement of

Oil & Gas Rules

OCD NEEDS NEW ENFORCEMENT
RULES IN ORDERTO PROTECT THE
PUBLIC INTEREST

The New Mexico Oil Conservation Division (OCD) is charged

by the New Mexico Oil and Gas Act to “enforce effectively the
provisions of this act or any other law of this state relating to the
conservation of oil or gas.’*

New Mexico has been a major oil-and-gas-producing state since
the 1920s.2 The number of wells producing oil and gas in New
Mexico has remained fairly constant over the past few years at
approximately 53,000 wells.* However, according to the U.S.
Energy Information Administration the potential for increased
shale oil and shale gas development in New Mexico is on the
horizon.*

Unfortunately, by any reasonable measure, the OCD fails to
fulfillitsdutytothelaw,andtothepublicinterest.Inparticular:

« inspection capacity is severely limited;

- violations are arbitrarily assessed;

- violations are inadequately reported and tracked, and
what information exists is opaque to the public;

« civil fines cannot be administratively assessed by the
OCD;

- fines are rarely issued to companies violating the rules;

« penalties are inadequate to punish or prevent irrespon-
sible behavior by oil and gas operators - or even to
cover the state’s costs of fining a violator.

Consequently, the public cannot have confidence that oil and
gas development is occurring or will occur responsibly in the
state of New Mexico.

Inspection Capacity — SEVERELY
UNDERSTAFFED

In 2010, there were just 12
New Mexico Oil Conservation
Division (OCD) inspectors to
oversee the 53,000 produc-
ing wells: that is more than
4,000 wells per inspector,
the most unfavorable ratio
amongst all states surveyed by
Earthworks.® To visit every pro-
ducing well at least once per
year, OCD inspectors would
each have to inspect more
than 15 wells per day.®

In the Aztec office in 2008,
OCD inspected each of the
district's 24,000 wells only
once every five years. In
2012 there are even fewer
inspectors.® ™

Needless to say, OCD does not
inspect all producing wells
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in New Mexico each year. In 2010, OCD conducted 20,780
inspections of producing and inactive wells, which means
that at least 60% of producing wells did not get inspected.” In
2011, OCD increased its number of inspections but still failed
to inspect approximately 54% of producing wells.®

Inspection capacity has been a problem in New Mexico for
years. In 2008, OCD inspectors in the Aztec office tried to
inspect each of the district’s 24,000 active wells only once
every five years.’ In that year, New Mexico employed 18 inspec-
tors.® In 2012 there are six fewer inspectors in the state,'! so
it is almost certain that wells inspected by the Aztec office of
OCD are still only inspected once every five years, at most.

OCD has recognized its lack of inspection capacity. In the 20717
Energy, Minerals and Natural Resources Annual Report, one of
the OCD’s goals was increasing “staffing in the district offices
to enhance application processing and well inspections.*4

OCD must increase the number of inspectors on staff until
all wells can be adequately inspected. New staff hires must
go to inspections of existing wells, not permitting of new
wells.
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New Mexico: 12

State oil and gas inspection capacity (2010) Compared
to other oil and gas states, New Mexico's inspection capacity
is very low. In 2010 Pennsylvania had 65 inspectors to monitor
90,000 active wells and New York state had 16 inspectors for
10,000 active wells. Meanwhile, New Mexico OCD had 12
inspectors to monitor more than 50,000 wells in a state that is
larger than New York and Pennsylvania combined.”

Texas: 88

Violations - ARBITRARILY ASSESSED;
PUBLICLY OPAQUE

When a serious violation of OCD rules is discovered, an OCD
inspector may issue a formal Letter of Violation (LOV). For less
serious violations, noncompliance letters (LET) or Field Visit
Inspection Letters (FVIs) may be sent.”

But New Mexico lacks consistent state guidelines for determin-
ing what constitutes a significant violation of OCD rules.

This means each individual inspector has total discretion to
determine what constitutes a serious violation requiring an
LOV, for example. According to OCD, “Each inspector has his
own criteria,’ for determining when Letters of Violation are
issued to operators.’ In some cases, noncompliance is not
formally recorded at all - instead inspectors may simply call



or email a violator and ask them to come into compliance.
As a result, operators may receive different treatment simply
because their site was inspected by inspector X instead of
inspector.

Based on Earthworks’ analysis of OCD data acquired through
a public information request, it is clear that LOVs are inconsis-
tently applied. For example, in 2011 the very same rule viola-
tions resulted in an LOV, LET or FVI. About half of the operators
that did not have signs on their wells received an LOV, while
half received an FVI or LET. Similarly, the more serious violation
of a“failed pressure test”resulted in 6 LOVs, 11 FVIs and 6 LETs.
(See Earthworks’New Mexico Enforcement web page for more
details.)

Furthermore, there are regional differences in the use of
LOVs as an enforcement tool. For example, very few Letters of
Violation are issued out of the Aztec field office — a district that
has more than 22,000 active oil and gas wells.” According to
OCD, the Aztec District has a “different type of working rela-
tionship with operators,” than other OCD districts. There are
fewer operators, and so Aztec inspectors convey non-compli-
ance through emails, phone calls or letters that are not official
Letters of Violation.'®

When enforcement actions for both minor and more serious
violations can vary widely from one inspector to the next,
and from one district to the next, it erodes public confidence
in OCD. Where inspectors have their own personal criteria for
enforcement, it makes a mockery of the notion that we are
a country of laws. And it creates
the opposite of the regulatory

readily available to the

public is via the OCD In New
Electronic Permitting .
System (EPS). The EPS Mexico the
allows users to search maximum

for individual wells, and
provides information on
compliance actions and

fine has not

other data for each well.2° the 1935 QOil
But !EPS .com.plianse infor- and Gas Act.
mation is misleading. The . crp s

only time OCD considers Itis still is

a Letter of Violation to $1,000 per day.

have been issued is if the

Notification box and the

Enforcement box in the Compliance Section of a well file both
indicate “Letter of Violation" If the Notification box includes
“Field Visit or Inspection” or is empty, and the Enforcement sec-
tion shows Letter of Violation, it really means that a letter was
sent that was not an actual LOV.

This ambiguous system mirrors the letters that violators
receive: all are titled LETTER OF VIOLATION whether it was an
actual LOV or a less significant letter of noncompliance.

In addition, not all letters cite the rule(s) that have been vio-
lated,?? so it is not always possible to determine how serious
the violation was or even which rules were violated.

OCD needs to increase the public transparency of the vio-
lations data. OCD should develop an
on-line, publicly accessible system that

“certainty” oil and gas operators
repeatedly and publicly claim they
desire.?

$850,000

OCD should create binding poli-
cies statewide outlining what
level of enforcement action
should be taken for different
violations (e.g., based on which
rule was violated, the severity of
the violation, etc.), and require
all inspectors to consistently
adhere to the policy.

$479,000

OCD inspectors should record
all rule violations found dur-
ing inspections, and all viola-
tions should result in a Letter of
Violation informing the opera-
tor of the violation and a date
by which then must come into
compliance.

2007 2008

$727,000

Oil and gas penalites collected

by OCD From 2007 through 2009
New Mexico collected hundreds of
thousands of dollars in penalties per year

allows both OCD staff and the public to
track an operator’s record of compli-
ance and ensure that violations have
been corrected. The database should
include information on violations by
well sites, operator name, the rules vio-
lated, the OCD response (e.g., date and
type of enforcement actions), the date
compliance was achieved, and a link to
other OCD well data.

All violations, regardless of whether
or not an LOV was issued, should be
recorded and tracked by OCD.These sta-
tistics should be compiled and reported
$14,000 on a monthly and annual basis on the

“Statistics” page of the OCD web site.
2010

Sanctions - PENALTIES
IMPOSSIBLE TO ADMINISTER,
TOO LOW TO DETER VIOLATORS

changed since

When violations are assessed, the
public cannot easily find informa-
tion about them.

from the oil and gas industry. In 2009,
however, an oil and gas company won a
court case that effectively stopped OCD
from assessing civil penalties for rule
violations.

The OCD lacks a regulatory tool that many
other oil-and-gas-producing states and
even other New Mexico state agencies
possess — the ability to administratively
assess civil penalties on operators who
violate the rules. See box at left.

OCD does maintain aninternal data-
base that tracks violations, enforce-
ment actions and compliance data,
but this database is not accessible
to the public. Nor are statistics on
violations of OCD oil and gas rules
published on the OCD web site.

The New Mexico Supreme Court ruled

that OCD could not administratively assess
penalties, but rather, the state Attorney
General's office must bring suit on behalf of
the OCD in district court for each and every
violation to establish liability and assess
the appropriate penalty. %

When properly implemented, not only
do such penalties help to deter operators
from breaking the rules, they can also be a
source of revenue to help fund oil and gas

The only violations-related data




agency programs (such as enforce-
ment or plugging inactive wells).
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In Pennsylvania, the Department of 50
Environment can penalize opera-
tors of unconventional gas wells up a0
to $75,000 plus $5,000 for each con- 20
tinuing day of violation and opera-
tors of conventional wells $25,000
plus $1,000 per day for violating oil 10
and gas rules.?* In Texas, the Railroad
Commission can fine oil and gas oper- »
ators up to $10,000/day if they break §
rules pertaining to safety or pollu- s
tion prevention.” In recent years, 5
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Select operators notified of non-compliance
(2010 and 2011)

2010 - 2011 Incidents

of non-compliance by
New Mexico oil and gas
operators.

Linn Operating, Chapparel,
Occidental, Pride Energy and
COG all had more incidents of
non-compliance in 2011 than
2010, and other companies
continued to have high
numbers of violations in

2011 (e.g., Apache, Oxy USA,
ConocoPhillips).

2010 ®2011
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Occidental
Chesapeake -

EOR Operating _

Pride Energy -

Yates Petrol.

Pennsylvania, Texas and Colorado
have each annually collected millions
of dollars worth of revenue from penalties for oil and gas rule
violations.?®

Since 2009, when OCD lost its ability to administratively levy
penalties, OCD had not pursued any penalty cases in court
“due to lack of funding and resources.”* This is not surprising.
The fines that OCD can pursue are so low that it would rarely
make financial sense for OCD to pursue penalties through the
court system. In New Mexico the maximum fine — which has
not changed since the inception of the 1935 Oil and Gas Act—
is $1,000 per day.*! The cost for OCD staff to work with the
Attorney General to prepare a case, travel to the district court
in the county in which the defendant resides,* and pay for
meals and lodging no doubt often exceeds what OCD would
collect in fines.

Not only is the maximum penalty for an oil and gas violation
extremely low in New Mexico, but the threshold for assessing
this penalty is extremely high: penalties only apply if an opera-
tor knowingly and willfully commits the violation.® Plainly
speaking, for New Mexico oil and gas operators incompetence or
ignorance of OCD rules serve as legitimate excuses to break the
law. Contrast this with New Mexico’s Air Quality Bureau, which
has a policy that “the violator’s lack of knowledge regarding
the requirement does not excuse the violation because igno-
rance of the law is not a defense to liability.">*

As seen in the table below, other New Mexico resource or envi-
ronmental statutes provide for higher penalties than the Oil
and Gas Act, they provide “strict liability” for civil penalties (i.e.,
a violator is subject to a penalty for any violation regardless
of knowledge or intent), and the penalties can be assessed
administratively (i.e., by the agencies, rather than the courts).

The inability of OCD to take strong enforcement actions may
explain why many of the same operators receive high num-
bers of non-compliance letters (LOVs, FVIs and LETs) from one
year to the next, and why numerous violations remain unre-
solved for years. The chart above illustrates how some compa-
nies clearly have a problem with compliance.*”

Earthworks’ analysis of data from Compliance Summaries sup-
plied by OCD shows that as of February 2012 compliance had
been achieved in only 311 (39%) of the 797 incidents that
resulted in letters of non-compliance in 2010, and compli-
ance had been achieved in 170 of the 453 cases in 2011 (38%
compliance).

With respect to the more serious violations (those that inspec-
tors believed warranted LOVs), Earthworks’ analysis of OCD
data showed slightly higher rates of compliance. In 2010, 414
LOVs were sent to operators, and as of early 2012 compliance
had been achieved for 220 (53%) of the cases.®® In 2011, 203
LOVs were sent, and compliance had been achieved for 101
(50%) of the cases.

Still, when only half of the serious problems are resolved within
a year or two, it is clear that there is a significant problem with
compliance.

New Mexico’s oil and gas statute needs to be revised to
return to OCD the ability to assess administrative penal-
ties, to remove ignorance/incompetence as a means of
escaping liability for violations, and to increase penalty
amounts to a level sufficient to deter potential violators.
As with violations, clear and consistent guidelines for levy-
ing penalties must be included as well. Otherwise, oil and
gas operators have little incentive to comply with oil and
gas law.

Maximum  Strict Liability Able to
Penalty administratively
assess penalties
Oil and Gas 1,000 NO. OCD must prove violator acted willfully and NO*’
Act knowingly.*®
Inconsistent penalty Air Quality $15,000%  YES. Knowing and willful violations can increase a YES®
assessment in New Control Act penalty, but lack of knowledge cannot reduce or negate
Mexico statutes. a penalty.*
Water $10,000 YES. Whenever a constituent agency determines there YES®
Quality Act to has been a violation the agency may issue a compliance
$15,00041 order to assess a civil penalty.42
New Mexico  $10,000**  YES. Knowing and willful violations increase the amount ~ YES*®
Mining Act of penalty, but are not required to assess penalty.45




OCD needs to develop an inspection protocol to ensure
that sites with violations receive follow-up inspection
within a specified timeframe. If this is not done, there is no
incentive for operators to come into compliance in a timely
manner.

The Path Forward

Our review of New Mexico's enforcement of oil and gas reg-
ulations shows OCD does not have the regulatory tools to
adequately enforce its rules. To remedy this, we believe there
should be a new rulemaking focusing exclusively on enforce-
ment. Those new rules should address:

INSPECTIONS
+ Develop comprehensive and binding inspection protocols.

+ Establish minimum inspector-to-well and annual-inspec-

VIOLATIONS

«+ Reestablish the rule of law by developing clear and consis-
tent guidelines for assessing Letters of Violation and other
types of non-compliance notifications.

PENALTIES
Transparently establish binding criteria for levying penalties.

- Revise New Mexico’s Oil and Gas Act to enable administra-
tive assessment of penalties and increase penalty amounts
so that penalties effectively deter rule violations.

TRANSPARENCY/THE PUBLIC ROLE

«+ Collect and track comprehensive data regarding oil and gas
enforcement including citizen complaints, violation data,
dates of resolution, enforcement actions taken, and penal-
ties levied/collected.

«+ Periodically analyze and publicly report trends in

tions-to-well ratios. New wells must not be permitted unless
the state meets the minimum inspection levels.

« Competitively pay inspectors so as to retain high quality

enforcement.

personnel and ensure competent inspections.

For a more detailed analysis of oil and gas enforcement in New Mexico

visit Earthworks’ New Mexico Enforcement web page:
http://enforcement-nm.earthworksaction.org

+ Make comprehensive enforcement data publicly available
online - on a well-by-well basis and by bulk download.
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receiving enforcement letters (LOVs, FVI or LET in the compliance
summaries) in 2010 and 2011.
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number of LOVs that had a date in the column “Dt Comp. Achv'd.”
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